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IRA/ORDER

This assessee’s appeal for assessment year 20G8i68s against the

Commissioner of Income-tax (Appeals)-2, Kolkatardey dated 04.05.2017 passed in
case No. 795/CIT(A)-2/14-15, involving proceedings. 143(3) of the Income Tax

Act, 1961; in short ‘the Act'.

Heard both the parties. Case file perused.

2. The assessee’s first substantive ground chakeogrrectness of both the lower

authorities’ action disallowing its share tradingd to the tune &f1 lac in assessment

as upheld in lower appellate proceedings. The C)(Aetailed discussion qua the

instant first issue reads as under:-
“ Ground-1 to 6.

These grounds of appeal as raised by the assegs@estithe order of the Assessing

Officer are as under:-

* That the appellant has purchased shares for the@@ae of dealing in shares,
i.e, business, the Learned Assessing Officer emedolding that the said
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purchases were not for the purposes of businesstaidthe said purchases
were bogus transactions.

» That all the evidences with regard to purchaselafres were adduced, the
Learned Assessing Officer erred in brushing aside $aid evidences by
holding that purchase was not real.

» That the appellant sold the shares purchased imegra loss of Rs.1 lakh,
which was assessable under the hedmisiness’, the Learned Assessing
Officer erred in holding that the said sales werd real and disallowed the
said loss.

» That the Learned Assessing Officer erred in holdimat the sales of shares
was not real by not allowing reasonable opportumityexplain the same.

* That loss of Rs.1 lakh incurred on sale and purehafsshares was allowable
as business loss, the Learned Assessing Officed enrdisallowing the same
by holding the entire transactions of purchase salé as not real.

* That in any case, the loss on purchase and sadbanes was allowable under
the head “other Sources”, the Learned Assessingc@ferred in disallowing
the said loss.

The AR of the appellant during the appellate prdoegs furnished written
submissions as under:-

The appellant had purchased 10,000 equity shardsawéri Multipurpose

Articles Pvt. Ltd. @ Rs.40/- per share for Rs.400/- from ISA BHEEL

LTD on 07.,10.2007. The said shares were sold2ohl1P.2007 @ Rs.30/- per

share for Rs.3,00,0000/- to Mandakini Holdings ké&s$ulting in a loss of

rs.1,00,0000/-. The said transaction was showbasriess.

With regard to the said transactions, the Learnssgessing Officer has first

said that since the assessee was not carryingyhbuwsmness and this being a

single transaction cannot be taken as business.

In this connection, it may be mentioned that e¥enis not taken as business,

the same may be considered as loss fa@thér Sources’. However, the

Learned Assessing Officer has proceeded furthérotd that these were not

real transactions at all on the following reasons:-

a) The address fo the seller i.e. M/s ISA BHEEL LTDthe same of the
purchaser;

b) The purchase i.e. Mandakini Holdings Ltd is havthg address which
used to be earlier address of the appellant.

c) The Learned Assessing Officer sent notice u/s. @)38( the seller M/s
ISA BHEEL LIMITED, a copy of which is enclosed aage — 25 of the
paper book. M/s ISA BHEEL LTD submitted the repty 19" November,
2010 confirming the said sale, a copy of which tbhgewith Annexures is
enclosed as pages 26 and 27 of the Paper Book.

With regard to the said transaction the Learnedkedsinag Officer has pointed

out that in the purchase bill, name of Godavarithdurpose Articles Pvt Ltd

is appearing whose shares were purchased instedldeohame of Kaveri

Multipurpose Articles Pvt. Ltd.

This was nothing but a cl4erical mistake. Howewercompliance with the

same Shri S.K. Jhunjhunwala, Director of ISA BHEEID appeared before

the Learned Assessing Officer on 13.12.2010 andtaiement was recorded,

a certified copy of which is enclosed as page 32 2 of the paper book. A

type copy of the same is enclosed as annexure 'A’.
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3.

From the certified copy of the orders sheet, itlesar that since the Learned
Assessing Officer never asked Shri Jhunjhunwafart@sh/produce a copy of
the audited Balance Sheet of ISA BHEEL LIMITED tte relevant period,
the question of non-compliance with the same ditlanse at all. Although
Shri S.K. Jhunjhunwala confirmed the transactidill sn flimsy grounds,
without any basis of materials, the Learned AssgsSifficer has held the said
purchase of Rs.4,00,00/;- a bogus and sham.

Re: Sale
The Learned Assessing Officer has written that &d kent a letter to the
purchaser M/s. Mandakini Holdings Ltd which camekbanserved with the
postal remark riot known”. Thereafter, he requested the appellant to preduc
the Principal Officer/Director along with books a€tcount for the relevant
period. But accordingly to the Learned Assessingc®f, the ape failed to
produce the person and failed to produce any deedibcuments to establish
that the transaction actually took place and thepelgnt duly received
payment of Rs.3 lakhs by selling the aid shares #ucording to the Learned
Assessing Officer, not only the alleged purchasearained untraceable at the
given address but the payments remained unestadligind hence the
genuineness of alleged transaction remained umeeriFurther, the assessee
failed to state that what compelling circumstandks, shares were sold at a
loss of Rs.1,00,000/-. For the said reasons, la¢etlehe sales as bogus.
In this connection, the appellant states as under:-
The certified copy of the entire entries entriegsha Order sheet is enclosed
from pages 28 to 33 of the Paper Book, from, witich clear, that there is no
entry showing that any notice/letter was sent tondiékini Holdings Ltd.,
Further, it may be pointed out that the Learnedelsig Officer vide his
letter dated 01.12.2012, had asked the appellaotauce the director of the
Mandakkini Holdings. In this connection it may imentioned that Shri S.K.
Gadia, director of Mandakini.
Holdings had gone along with the appellant’s repméstive to the Learned
Assessing Officer on 13.12.2010 but since the Lexhrssessing Officer was
busy, neither his matter was taken up nor his piesgvas recorded. The said
company is an Income Tax Assessee and as suclgudstion of any non-
compliance of any notice at its given address dotsirise at all.
From all the facts mentioned earlier, the purchasessales were genuine, in
which the appellant incurred a loss of Rs.1,00,000/
If the loss is not allowed under the head “busifie®e same should be
allowed under the head “Other Sources.”

| haves considered the submissions of the authbrepresentative of the appellant
as well as the assessment order framed in the kghthe materials available on
record before the AO during the assessment prongedi have agree with the view
as taken by the AO in the matter, who has alreadgudsed the in detail while
passing the order. In view of above, the orderhef AO is upheld. These grounds of
appeal are dismissed.”

| have given my thoughtful consideration to figantentions. Both the lower

authorities have treated the assessee’s sharadriadis to the tune & 1 lac as bogus
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and not allowable therefore. It transpires durihg tourse of hearing that assessee
had placed on record its details of purchases #isawesales followed by compliance
of sec. 133(6) notice from both the parties conegrifhe CIT(A) has admittedly not
made any adverse comment in his lower appellaténgs quathe same. This is not
the Revenue’s case that the assessee has nailfitee relevant particulars regarding
its share trading loss in the paper book forming p&the case record. | therefore
direct the Assessing Officer to delete the impugtisdllowance.

4. Next comes the second issue of disallowanceatdrys and other related
expenses to the tune ®¥11,76,990/- made in both the lower proceedingsfi&uto
say, it transpires at the outset that the instasdue is very much recurring one
wherein the CIT(A) as well as this tribunal haveakd only 20% of the impugned
claim in earlier assessment years 2001-02 to 2006-Gherefore adopt judicial
consistency and direct the Assessing Officer ttrickghe impugned disallowance to
the extent of 80%. The assessee gets relief textamt 20% accordingly.

5. The assessee’s third grievance is that bothotuer authorities ought to have
allowed it a sum 0R2,10,384/- on account of interest under the héacbime from
house property”. The Revenue’s case is that thanhsssue does not emanate either
from the assessment or in lower appellate findihig&ils to dispute that the instant
issue of interest under the head “income from hqueperty” is also a recurring one
alike in earlier assessment years. The assessgxalcasl on record its computation of
interest attributable to house property comprisihgpening balance of loan, interest
attributable to house property interest debitegnofit and loss account and interest
attributable to house property along with its rel@vcorresponding particulars as well
as the CIT(A)’'s order in assessment years 2003@010-11 to this effect. | deem it
appropriate in the larger interest of justice tihat earned assessing authority needs to
re-examine the entire issue alongwith the aboveu&aetails to finalize necessary
computation of interest attributable to house prgp®mcome. This ground is taken as
accepted for statistical purposes.

Mr. Agarwal is fair enough in not pressing for th&sessee’s next substantive ground
seeking to delete interest filing fees, service &aprocessing charges, audit fee,

general charges disallowance / additions involveugns of6,14,496/-,32,100/-,



ITA No.1661/Kol/2017 A.Y.2008-
M/s Poddar Dewki Ltd.  vs. ITO Wd-5(2), Kol. Page 5

487/-,32,947/-,%1,124/- &%910/-; respectively with a rider that same shall be
treated as a precedent in any other assessmenflyeaRevenue does not dispute the
assessee’s preceding rider. | therefore declingeth®o substantive grounds has not
pressed in keeping in mind smallness of amounbave terms.
6. This assessee’s appeal is partly allowed acogindi

Order pronounced in open court on 08/05/2019
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